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Argument 1: The defendant has waived anyrighthe may have to claim a denial of full
and complete legal representation by an attorney, or ineffective assistance of counsel, for the
reason that he elected to file his own pro se motions from the very outset of this case, told his
appointed attorney to stay awayfromhim and chose to represent himself at the jury trial.
Argument II: The court did inquire into the conflict that existed between Mr. Hunt and
the appellant. In fact the conflict occurred in open courtrightinfrontof Judge Eyre on October
10, during arraignment and when the public defender wasfirstappointed, even though the
defendant/appellant was not requesting that one be appointed. Judge Eyre questioned the
defendant/appellant about it again during pre-trial on October 24. Appellant wanted to dictate
to Mr. Hunt what he wanted Mr. Hunt to do, and since Mr. Hunt did not do so, the
defendant/appellant claimed ineffective assistance of counsel. (Appendix B page 25, line 1-5.
The conflict was a result of the appellant's unreasonable demands and his refusal to work with
Mr. Hunt if Mr. Hunt did not do as defendant/appellant wanted or the desired results were not
obtained. Therefore any conflict that may have existed was caused by the defendant/appellant,
and he cannot complain.
Argument HI: The defendant/appellant chose to act as his own attorney in this case from
the very beginning. The court advised him he would have to abide by the rules as would a
licensed attorney who might represent him. He failed to follow the rules requiring him to see that
two of his requested and issued subpoenas not served were delivered to the county sheriffs where
the witnesses were to be served. The Millard County Sheriff had no authority or duty to serve
defendant/appellant's two subpoenas in Utah and Salt Lake Counties. Neither the court, the clerk
nor the county attorney's office had a duty to see that defendant/appellant's subpoenas were
served, after they were duly issued by the clerk of the court at his request.

A

Defendant/appellant waived his right to have the desired two witnesses in question
present when he elected to not continue the trial at the court's invitation so the witnesses could be
properly served.
The issue of the two witnesses not served was moot because defendant/appellant's proffer
of their expected testimony showed that the witnesses had no relevant evidence to offer even if
they had been present.
Argument IV: Defendant/appellant's argument about the verdict being repugnant is a
misnomer. Even if the crime of Threatening Life or Property is a lesser [or greater] included
offense of Abuse of a Disabled or Elder Adult as charged in this case, the defendant/appellant was
only sentenced once consistent with the requirements of Utah Code Annotated 76-1-402(1) even
though he was convicted of three counts.
Argument V: The evidence and testimony of Ruth Winfield that the defendant/appellant
threatened to kill her directly and threw her into a chair twice tipping her over on her back in a
helpless position, bruising her arms and blackening her eyes supports the Jury verdict of guilty on
both counts of threatening her life and the abuse of her as an elder person, particularly where she
watched him attempt to choke Carl Sr., her son and defendant's father, to a point where she
thought her son was dead.
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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

:

PlaintifffAppellee,

:

Case No. 970130-CA

CARL ALTON WDSfFIELD, Jr.,

:
:
:

AMENDED
Brief of Appellee

vs.

Defendant/Appellant.

STATEMENT OF JURISDICTION
I
Appellee agrees with Appellant's Statement of Jurisdiction.
STATEMENT OF ISSUES PRESENTED FOR REVIEW
AND STANDARDS OF REVIEW

L

Issues Presented

A. Did the defendant/appellant waive any claim he may have had to ineffective assistance
of counsel, where he filed his own pretrial motions, ask the court to excuse his appointed public
defender, demanded therightto represent himself at the jury trial in this matter, and in fact did
represent himself at trial?
B. Was the defendant/appellant denied hisrightto compulsory process to obtain
witnesses to testify in his behalf where the Clerk of the Court issued his requested subpoenas, the
1

Sheriff of Millard County timely served those to be served within Millard County, and the
defendant/appellant was advised that the two to be served in Salt Lake and Utah County would
have to be submitted to the Sheriff of those counties for service which defendant/appellant failed
to do? And where the defendant/appellant declined a continuance of the trial date oflfered by the
trial court to allow the witnesses to be served? And where the witnesses not served had no
relevant testimony to offer in the second place?
C. Was the defendant/appellant reasonably convicted of all three counts by the Jury,
based on the testimony? Was the defendant/appellant properly sentenced with one sentence
covering all three convictions by the Court?
EL

Standards of Review
Appellee agrees with Appellant's recited Standards of Review.
STATEMENT OF THE CASE

I»

Nature of the case.
Appellee agrees with Appellant's recited Nature of the Case.

IL

Course of Proceedings,
Appellee agrees with Appellant's recited Course of Proceedings.

DL

Statement of Facts
Appellee agrees with Appellant's recited Statement of Facts except that Ruth Winfield

testified that the defendant/appellant did threaten her directly to kill her and that she heard him

2

threaten to kill her and was convinced that he was serious. She wasfrightenedby the defendant's
words and actions and took disparate measures to seek help for her and her victim son. She
testified that the defendant/appellant pushed her down in a chair once to kept herfromseeking
help and grabbed her by the arms and shoved her into the chair repeatedly a second time tipping
her over on her back, bruising her arms and causing her eyes to blacken. This testimony of events
that occurred during the night and early morning hours in question was corroborated by the
second victim, Carl Winfield Sr., Ruth's disabled Son and Father of the defendant/appellant.

SUMMARY OF ARGUMENTS
Argument 1: The defendant has waived anyrighthe may have to claim a denial of full
and complete legal representation by an attorney, or ineffective assistance of counsel, for the
reason that he elected to file his own pro se motionsfromthe very outset of this case, told his
appointed attorney to stay awayfromhim and chose to represent himself at the jury trial.
Argument BE: The court did inquire into the conflict that existed between Mr. Hunt and
the appellant. In fact the conflict occurred in open courtrightinfrontof Judge Eyre on October
10, during arraignment and when the public defender wasfirstappointed, even though the
defendant/appellant was not requesting that one be appointed. Judge Eyre questioned the
defendant/appellant about it again during pre-trial on October 24.

Appellant wanted to dictate

to Mr. Hunt what he wanted Mr. Hunt to do, and since Mr. Hunt did not do so, the

3

defendant/appellant claimed ineffective assistance of counsel. (Appendix B page 25, line 1 - 5.
The conflict was a result of the appellant's unreasonable demands and his refusal to work with
Mr. Hunt if Mr. Hunt did not do as defendant/appellant wanted or the desired results were not
obtained. Therefore any conflict that may have existed was caused by the defendant/appellant,
and he cannot complain.
Argument IB: The defendant/appellant chose to act as his own attorney in this case from
the very beginning. The court advised him he would have to abide by the rules as would a
licensed attorney who might represent him. He failed to follow the rules requiring him to see that
two of his requested and issued subpoenas not served were delivered to the county sheriffs where
the witnesses were to be served. The Millard County Sheriff had no authority or duty to serve
defendant/appellant's two subpoenas in Utah and Salt Lake Counties. Neither the court, the clerk
nor the county attorney's office had a duty to see that defendant/appellant's subpoenas were
served, after they were duly issued by the clerk of the court at his request.
Defendant/appellant waived hisrightto have the desired two witnesses in question
present when he elected to not continue the trial at the court's invitation so the witnesses could be
properly served.
The issue of the two witnesses not served was moot because defendant/appellant's proffer
of their expected testimony showed that the witnesses had no relevant evidence to offer even if
they had been present.

4

Argument IV; Defendant/appellant's argument about the verdict being repugnant is a
misnomer. Even if the crime of Threatening Life or Property is a lesser [or greater] included
oflfense of Abuse of a Disabled or Elder Adult as charged in this case, the defendant/appellant was
only sentenced once consistent with the requirements of Utah Code Annotated 76-1-402(1) even
though he was convicted of three counts.
Argument V:

The evidence and testimony of Ruth Winfield that the defendant/appellant

threatened to kill her directly and threw her into a chair twice tipping her over on her back in a
helpless position, bruising her arms and blackening her eyes supports the Jury verdict of guilty on
both counts of threatening her life and the abuse of her as an elder person, particularly where she
watched him attempt to choke Carl Sr., her son and defendant's father, to a point where she
thought her son was dead.
ARGUMENT
Argument 1,
The defendant has waived any right he may have to claim a denial of full and complete
legal representation by an attorney, or ineffective assistance of counsel, for the reason that he
elected to file his own pro se motionsfromthe very outset of this case in spite of the fact that the
court had appointed the public defender to represent him, and then told his appointed attorney to
stay §iwayfromhim and chose to represent himself at the jury trial. Therefore, even if true, any
alleged failure of the trial court to make a meaningful inquiry as to whether or not a conflict had

5

arisen between the defense attorney appointed by the court initially, and the defendant/appellant
which allegedly prevented the attorneyfromproviding and prevented the defendant/appellant
from receiving full and complete legal representation is moot in this matter. The
defendant/appellant had the constitutionalrightto represent himself This constitutional right was
declared by the Supreme Court of the United States in Faretta v. California, 422 US 806, 45 L
Ed 562, 95 S Ct 2525 (1975).1 In Faretta the Court held that a state may not constitutionally hail
a person into its criminal courts and there force a lawyer upon him when he insists that he wants
to conduct his own defense. The opinion indicated that a pro se defendant necessarily waives any
claim he might otherwise make of ineffective assistance of counsel. (See also 93 ALR3d 131)
In the initial arraignment hearing held on October 10, 1996, (Record page 5, Addendum A
page 4), the defendant/appellant appeared before the District Court ready to file a motion with the
court. (Transcript, page 2, line 18 and 19, page 5, line 7 and 6, Addendum B page 10 and 13).2
During the arraignment the court explained to the defendant/appellant hisrightto be represented
by an attorney and if he could not afford one, one could be appointed for him. (Addendum B
page 13, line 9 through 25). Defendant /appellant said "I only want to submit a motion and some

!

Rule 8 of the Utah Rules of Criminal Procedure also provides that "(a) A defendant
charged with a public offense has therightto self representation
"
2

The transcript found at Addendum B incorrectly recites that it is a transcript of the
October 24th, 1996 hearing. It is actually a transcript of both the October 10th initial arraignment
hearing before Judge Eyre, and the October 24th, pre-trial hearing before Judge Eyre. A look at
page 14 of the transcript, line 11 [page 22 of the Addendum] makes this observation clear.

6

other information on the record" (Addendum B page 14, line 1 and 2) where upon the
defendant/appellant pro se made a motion to dismiss and a motion in re his mental state.
(Addendum B page 14, line 4 through page 8, line 7) The court appointed the public defender,
Mr. Hunt to represent the defendant anyway. Defendant/appellant said "I would just remain with
the information and the motions that I've submitted today. I will remain with that" (Addendum B
page 18, line 23 - 25.) Mr. Hunt advised the court that very day "When I asked Mr. Winfield
(defendant/appellant) a couple questions that I could help him with bail he advised me to stay
away from him, and he's refused to speak to me since that point." "I would ask the court to
reconsider appointment." (Addendum B page 20 line 4 - 8 ) The court set the matter for pretrial
hearing on October 24. Defendant/appellant remained in jail primarily because he had a Federal
hold on him for parol violations. (Addendum A page 2 and 3, Record page 3 and 4)
On October 24, 1996 the defendant/appellant appeared before the court. (Addendum B
page 22) Again on this day the defendant/appellant appeared with pro se motions prepared and
proceeded to state them to the court. (Addendum B page 22, line 16 -18 and page 24 line 4 24). At page 27 of the Addendum, line 24 the court ask the defendant/appellant "Mr. Winfield,
are you requesting the court to appoint another attorney for you, or do you want to represent
yourself?" Defendant/appellant said "I'm just submitting the motions, your Honor." (Addendum
page 28, line 2-3. At line 17, page 32 of the Addendum, the court denied the
defendant/appellant's motion to dismiss for ineffective assistance of counsel, and found that

7

"you've basically refused that assistance." Also based on information submitted by the
defendant/appellant about his mental state the court ordered a competency evaluation and hearing.
(Addendum B, page 33, line 6 - 25)
On December 6, 1996 at a further pretrial hearing, the defendant/appellant asked that Mr.
Hunt withdraw as counsel and he wished to represent himself in this matter. The Court
questioned the defendant/appellant as to his understanding of the consequences which may arise
from him acting as his own attorney, the court explained that the defendant/appellant would be
under the same rules of law as if he had counsel representing him. The defendant/appellant
wanted to proceed with a pretrial on that day and the court explained that the defendant/appellant
would need to follow certain proceedings. (See Record, page 59, minutes of December 6, 1996
pretrial hearing found at Addendum C, page 38). Finally on December 30, 1996, the
defendant/appellant proceeded to represent himself at the jury trial set in this matter. After much
discussion, the court found that the defendant/appellant had requested the withdrawal of his
appointed attorney, and had refused to work with him. (Transcript of trial, Volume one, page 40,
line 1-17, Addendum D page 44-a)
Under these facts it is obvious that the defendant/appellant elected to represent himself
and thereby waived anyrighthe may have had to claim ineffective assistance of counsel. Whether
or not the court inquired into any conflict that may have existed between him and Mr. Hunt was
and is moot.

8

Argument n .
The court did inquire into the conflict that existed between Mr. Hunt and the appellant. In
fact the conflict that occured between defendant/appellant and Mr. Hunt occured in open court
before Judge Eyre. From that point on Judge Eyre was personally aware of what was going on
between the two. The entire proceedings on October 10 and 24th concerned this so called
conflict. A reading of the transcript of those proceedings found at Addendum B testifies of this
fact. Defendant/appellant argues in his brief that Judge Eyre promised to revisit the question of an
appointed attorney after the competancy evaluation and didn't.(Addendum B page 33, line 22-25)
That arguement is not correct as pointed out above.(see Addendum B, page 38 and 44-a) The
question was reviewed on the day the trial began.
Appellant wanted to dictate to Mr. Hunt what he wanted Mr. Hunt to do and since Mr.
Hunt did not do so, the defendant/appellant claimed ineffective assistance of counsel. (Addendum
B page 33, line 1-5. The conflict was a result of the appellant's unreasonable demands and his
refusal to work with Mr. Hunt if Mr. Hunt did not do as defendant/appellant wanted or the
desired results were not obtained. As pointed out in other arguments in this brief, the first thing
the defendant/appellant told Mr. Hunt was "to stay awayfromhim,..." (Addendum B page 20
line 4 - 8 ) Since any conflict that existed between him and Mr. Hunt was a result of
defendant/appellant's own misconduct he cannot now complain of ineffective assistance of
counsel. Whether or not Mr. Huntfiledthe motions demanded by the appellant, is moot anyway

9

because the appellant filed them himself pro se.
Argument HI
Defendant/appellant argues that his rights were denied because two of his requested
subpoenas were not served in Salt Lake County. Utah Rules of Criminal Procedure, Rule 14 (c)
provides that"... A peace officer shall serve any subpoena delivered for service in the peace
officer's county." Under the facts of this case the defendant/appellant chose to represent himself.
He requested subpoenas and they were issued by the Clerk of the Court as required by Rule 14
(a)3 These subpoenas were delivered to the Millard County Sheriff by the defendant for service.
The Millard County Sheriflf served those to be served in Millard County on the named individuals.
The subponeas to be served in Salt Lake and Utah Counties were returned to the
defendant/appellant and he was advised that the Millard County Sheriflf did not serve subpoenas
outside of the county and the defendant needed to submit those to be served to the county's
sheriflf of the county where they were to be served. This advice was consistent with the
provisions of Rule 14 quoted above. The note to the defendant/appellant advising him of this also
told him "there MAY be a service fee in the other counties. (See Appellant's Addendum, exhibit
"O") The note did not require him or demand of him a fee for the service of the subpoenas as he
complains in his appeal brief. The note simply expressed lack of knowledge as to how service

3

Rule 14 of the Utah Rules of Criminal Procedure provides that"... The clerk of the
court in shich a case is pending shall issue in blank to the defendant, without charge, as many
signed subpoenas as the defendant may require."
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might be obtained in other counties. The responsibility to have his subpoenas served was that of
the defendant/appellant's, since he chose to represent himself in this case. The court advised the
defendant/appellant of this fact. ( page 33, line 20 - 24, Transcript of Trial, volume I, Addendum
C page 38)
The court gave the defendant/appellant an opportunity to continue the trial until the
subpoenas had been served and the witnesses available to testify. The defendant/appellant
declined a continuance of the trial and chose to proceed without the witnesses. (Transcript, Vol. I
page 3 4 - 3 5 , page 45 line 22, Addendum D page 45) As a result any error he may claim in this
appeal was also waived by him when he chose to proceed with the trial representing himself
without the two witnesses.4
The witnesses he complains about had no admissible information to offer in this case. This
was made evident by defendant/appellant's own proffer to the court. Defendant/appellant said the
witnesses in question would be "character witnesses" who would testify that the
defendant/appellant was more truthful than the victims. In other words the defendant/appellant

4

Defendant/appellant complains in his brief that when this happened he was in jail and the
court should have offered to let him out ofjail during any continuance granted to have the
witnesses subpoened. He complains that since he was in jail the offer of a continuance was
ineffective to cure any failure to get the witnesses subpoened for trial. The defendant/appellant
forgot to point out to this Court that he was in jail on a Federal Hold, that the trial court could
not circumvent anyway. During any continuance that might have been granted had the
defendant/appellant wished, he would have been in jail on the Federal Hold, even if the trial court
would have released him on his O.R. in this matter. (See Addendum A, page 3 and Addendum C,
page 38)
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expected the witnesses to compare the veracity of the victims to his and testify that he was more
believable than the victims who were scheduled to testify. (Transcript vol. I, page 22 line 16-25
and page 23 line 1-18, found at Addendum D page 41 line 16-25 and page 42 line 1-18)

The

Utah Rules of Evidence clearly makes such testimony inadmissible.5
Argument IV
The defendant/appellant's use of "repugnant or a repugnant verdict" is a misnomer and is
not applicable to the facts and procedures of this case. The term or terms are used by
defendant/appellant to attempt to describe what he believes were overlapping or greater and lesser
included charges. He argues throughout his brief that a crime of Abuse of a Disabled or Elder
Adult was or is the same as a crime of Threat of Life or Property and that the Defendant/appellant
could not be convicted of both. Along the same line he argues that Defendant/appellant's
attorney, if he had one, would have argued that the two types of crimes should have been merged
or only one or the other should have been charged, but not both crimes. The term "repugnant"
has no applicability to these types of arguments, because the term "repugnant" or repugnancy only
describes a situation where different crimes are charged in an information that totally counteracts
each other, or "Utah case law has declared that theories' are not repugnant unless proof of one
disproves the other'" State v. Montoya, 910 P.2d 441.
Greater and lesser included offenses may be charged in the same information. Utah Code

5

Rule404(a);405,and608.
12

Annotated, Section 76-1-401 states that;
(1) A defendant may be prosecuted in a single criminal
action for all separate offenses arising out of a single criminal
episode; however, when the same act of a defendant under a single
criminal episode shall establish offenses which may be punished in
different ways under different provisions of this code, the act shall
be punishable i inder only one such provision;
"
Without arguing whether or not the crime of Threatening Life or Property is a lesser [or greater]

sentenced the defendant/appellant once or to one sentence, even though he was convicted of three
different counts in the Amended Information. Attached hereto as Addendum E is a copy ol I
Court's Judgment and Sentence which is also found in the Record at page 237. The Judgment
and Sentence on all three convictions was as follows:
j j g j ^ y ORDERED that the Defendant, LAKL A L I U N
WINFIELD, JR., serve a term of incarceration of ONE (1) YEAR
in the Millard County Jail."
UJTIS

Theieafiei llni iJdeiidant/appi >

- ' <*erveFive

Months in the Millard County jail as a term of probation but was given credit for all time served
since his arrest.6
Throughout his brief, defendant/appellant's Counsel, refers to Section 76-5-111(2) as

6

He was given credit even though he was also being held on a Federal Hold for parol
violations.
13

though it was the section that the defendant/appellant was charged with violating. It was not. He
was charged with violating Section 76-5-11(3) which makes a whale of a difference. The first is a
Second Degree Felony if done knowingly or intentionally, and the latter is a Class A Misdemeanor
if done knowingly or intentionally. The first involves circumstances likely to produce death or
serious bodily injury which the defendant/appellant was not charged with, and the latter involve
circumstances other than those likely to produce death or serious bodily injury which he was
charged with. But it really makes no difference anyway, because as pointed out, the
defendant/appellant was only given one sentence, consistent with a Class A misdemeanor even
though he was convicted of three different offenses, consistent with the provisions of Section 761-402(1) quoted above.
ARGUMENT V
Defendant/appellant complains in his brief that he was wrongfully convicted of one count
of Abuse of a Disabled or Elder Adult concerning his conduct toward his Grandmother, Ruth
Winfield but was found not guilty of a second count of Abuse of a Disabled or Elder Adult, his
Father, Carl Sr. He complains that the jury must have been wrong because the evidence was
strong that he abused his disabled Father but was found not guilty of that charge. But was found
guilt of abusing his elder Grandmother claiming in his brief that there was no evidence that he
abused his Grandmother.
The defendant/appellant has failed to Marshall the evidence that supports his conviction of

14

abusing his elder Grandmother, and threatening her life which is as follows;
iarl w i n f i e M S r t e s t i f i e d

n

(

| ( |i| fCII(jallt/a|l(]c,iilllllj f0id Ruth Winfield that he "felt

like bashing her head in." (Transcript page 265, line 6-7)
2 Ruth Winfield must have heard Carl Jr. arguing with Can aj

c

death and then dragging him into Ruth's bedroom where he was going to
make Carl Sr. watch as he killed Ruth Winfield, Carl Sr. mother and Carl Ji ,'s Grandmother.
(Transcript page yn, line iih i,y)
3. Carl Jr. shoved Ruth into a chair a first time to prevent her from going to the door and
asking for help from the nurse responding to Carl Sr. *s pull of the emergency

e

balliimutt I I HIIS* upl \\r\ry 10(1, liiu" !'» (2)
4. Ruth saw Carl Jr. choking his father and it scared her and she testified that Carl Jr. had
threatened to "kill us and he hail

11 u was going

•,

> watch him torture me to

death. I guess, is what he meant."
A second time the defendant/appellant shoved Ruth Winfield by the shoulder
repeatedly, shaking her and causing sever bruising on her arms and her eyes to blacken.
(Transcript page 402, line 11-25; page 403, line 1 and line 22-25; page 404 and 405)
5. Ruth Winfieltill lii wlitinli thai she believed his threats. "I thought he was capable of
doing it because of the way he was acting" (Transcript page 409, line 17-18; page 418, line 1116)

6. Ruth Winfield testified that defendant/appellant threatened to kill the whole family.
(Transcript page 428, line 20; page 431, line 3-5.)
Based on this testimony, the jury could have reasonably found that the defendant/appellant
was guilty of both Abuse of an Elder Adult and Threatening Life counts in the Amended
Information as charged concerning the victim Ruth Winfield.
CONCLUSION
Defendant/appellant waived hisrightto counsel, even if he had a conflict with his
appointed counsel, where he proceeded to represent himselffromthe very outset of this case and
in fact did represent himself through the jury trial in this matter, after having been properly
advised by the trial court. He also cannot complain where he is the one that caused the conflict, if
any, when he told his appointed counsel to get awayfromhim and stay away.
The defendant cannot complain about two of his witnesses not being served, where he
represented himself and failed to deliver the subpoenas to Utah and Salt Lake County Sheriffs for
service, but rather relied on the Millard County Sheriff to serve his subpoenas in Utah and Salt
Lake Counties . He also waived hisrightto have the witnesses present to testify, where he
refused a continuance offered by the court so they could be served, and elected instead to proceed
with the jury trial. Also neither of the two witnesses would have been able to offer competent and
relevant testimony anyway, based on the proffer made by the defendant/appellant to the court.
Finally the Jury could have reasonably found the defendant/guilty of both counts
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charged against him concerning Ruth Winfield based upon her testimony under both direct and
niiiv» I t a m i fiHII i i

Defendant/appellant's appeal of the guilty verdict and judgment of conviction and sentence
should be overruled and denied, and the u i s 111 i
Dated this / ^Day of

^kJL^\

Dexter LA
Chief Millard'Cdunty Deputy Attorney
CERTIFICATE OF SERVICE
I, herby certify that I have served two copies of the foregoing Second Brief of Appellee on
the following persons, by mailing the same United States mail, postage prepaid, to the following
persons.
j f f , / c* a
D.Bruce Oliver #5120
Attorney for Defendant/Appellanl
Carl Alton Winfield, Jr.
180 South 300 West, Suite 210
{Lake City, Utah 84101- 1490
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